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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Federal-State Joint Board on
Universal Service

)
) CC Docket No. 96-45
)
)
)

COMMENTS OF THE LOWER COLORADO RIVER AUTHORITY

The Lower Colorado River Authority ("LCR~'), by its attorneys, hereby

respectfully submits comments regarding the Recommended Decision (released

November 8, 1996) of the Federal-State Joint Board ("Joint Board") in the above-

captioned proceeding. LCRAS comments are directly solely at the Joint Board's

recommendations regarding contributors to the recommended universal support

funding mechanisms.

LCRA is a non-profit, governmental agency of the State of Texas and a public

power company providing electric, water and environmental services to 58 counties in

central Texas. To support its internal business functions and ensure system reliability,

LCRA operates a far-reaching, private telecommunications infrastructure and

information processing system. They include an extensive electric transmission

system to which fiber optic lines are being added, an analog microwave system which

is being upgraded to digital, a new 900 MHz trunked radio system which will cover

LCRAS service area, and a Local/Wide Area Network connecting LCRAS main office

complex to its remote sites.
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I. Section 254(.d) of the Telecommunications Act of 1996

The Telecommunications Act of 1996 (the "1996 Act") provides that every

"telecommunications carrier that provides interstate telecommunications services" must

contribute to the universal support mechanisms established by the Commission.1I

The 1996 Act also permits the Commission to require any "other provider" of

telecommunications to contribute to universal service if the public interest so

requires.Y The statute defines a "telecommunications carrier" to be "any provider of

telecommunications services, except that such term does not include aggregators of

telecommunications services (as defined in section 226}."~ A "telecommunications

service" is defined as the "offering of telecommunications for a fee directly to the

public, or to such classes of users as to be effectively available directly to the public,

regardless of the facilities used."!! ''Telecommunications'' is defined as "the

transmission, between or among points specified by the user, of information of the

user's choosing, without change in the form or content of the information as sent and

received."§!

1/ Telecommunications Act of 1996, Pub. L. No. 104-104, § 254(d), 110 Stat. 56, 73
(1996) (codified at 47 U.S.C. § 254(d}).

2/ .!.d.

'J./ 47 U.S.C. §153(44). The term "aggregator" means "any person that, in the
ordinary course of its operations, makes telephones available to the public or to
transient users of its premises, for interstate telephone calls using a provider of
operator services." 47 U.S.C. § 226(a)(2).

~/ 47 U.S.C. § 153(46).

~/ 47 U.S.C. § 153(43).
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II. The Joint Board's Recommendations Regarding Mandatory Contributors to the
Universal Service Mechanisms.

In general, the Joint Board recommended that the Commission construe

broadly the statutory mandate that all ''telecommunications carriers" that provide

"interstate telecommunications services" contribute to universal service. The Joint

Board specifically suggested that any entity that provides on a wholesale, resale or

retail basis any of the "interstate telecommunications" it listed should contribute to

universal support mechanisms to the extent it provides such interstate

telecommunications services.§!

The Joint Board also recommended that "wholesale carriers," carriers that

provide services to other carriers, should be required to contribute, because such

carriers' activities are included in the phrase "to such classes of eligible users as to be

effectively available to a substantial portion of the public."Z! It noted that the FCC has

interpreted the quoted phrase to mean "systems not dedicated exclusively to internal

use," or systems that provide service to other than significantly restricted classes.§!

As an example of what it means by this recommendation, the Joint Board suggested

6./ ld.. at 1 789. The Joint Board recommended that "interstate telecommunications"
include, but are not limited to the interstate portion of the following list: cellular
telephone and paging, mobile radio, operator services, PCS, access, alternative
access and special access, packet switched, WATS, toll-free, 900, MTS, private line,
telex, telegraph, video, satellite, international/foreign, intraLATA, and resale services.
1Q.. at 1785.

I/ .!.d. at 1 788.

6./ Id.
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that a PMRS MSS!/ provider that leases capacity to other carriers should be required

to contribute to the extent it leases capacity to other carriers..12/

The Joint Board also recommended that the FCC interpret the expression ''for a

fee" in the definition of ''telecommunications carrier" to mean services rendered in

exchange for something of value or a monetary payment. It expressly rejected the

position that "for a fee" means for profit. The Joint Board concluded that all interstate

telecommunications carriers, including wholesalers and non-profit organizations,

should contribute to the universal service fund to the extent they are providing

interstate telecommunications services.11J

The Joint Board noted that, under the statute, the FCC may require any "other

provider" of telecommunications to contribute to universal service if the public interest

so requires.W However, the Joint Board recommended that "other providers" of

telecommunications not be required to contribute to universal support mechanisms at

this time, because it concluded that such providers do not substantially benefit from

the public switched telecommunications network.w In reaching this conclusion, the

Joint Board recognized that the statute makes a distinction between

fl/ A "PMRS MSS provider" is a "private mobile radio service mobile satellite service"
provider, which, for example, may provide mobile telephone service to consumers via
satellite.

10/ Id.

11/ .!.d. at 1 789.

12/ ld.. at 1792.

13/ Id. at 1 794.
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telecommunications offered on a private-service basis without incurring common

carrier obligations.1!/ However, the Joint Board determined that "other providers"

refers only to entities that provide telecommunications to meet their own internal needs

or that provide services free-of-charge. It further concluded that to the extent "other

providers," such as private network operations, offer interstate telecommunications

services, they should be required to contribute to universal support mechanisms.W

III. LC~ Position

LCRA strongly supports the Joint Board's recommendation that "other

providers" of telecommunications not be required to contribute to universal support

mechanisms at this time. LCRA is not a "telecommunications carrier" within the

meaning of the 1996 Act and believes that non-prOfit entities that operate their own

telecommunications network on a private-service basis should remain free from any

obligation to contribute to universal support mechanisms. As the Joint Board noted,

the statute makes a distinction between telecommunications offered on a private­

service basis and those offered on a common carrier basis with attendant common

carrier obligations such as mandatory contributions to universal support mechanisms.

However, LCRA disagrees with the Joint Board's characterization of "other

providers" as referring only to entities that provide telecommunications to meet their

own internal needs or that provide services tree-of-charge. In the past, the

Commission has permitted an array of "private" operators, including electric utilities, to

14/ Id. at , 792.

~/ Id.
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use radio spectrum to serve both their own internal communications needs~ those

of specific business or state or local governmental entities without being subject to the

obligations of common carriers, such as contributions to universal service

mechanisms. Under Commission rules, private operators in general are permitted to

lease excess capacity on their microwave systems or to provide service to other

entities on a for-profit basis and still not be classified as common carriers so long as

they do not carry common carrier traffic.W The sale or lease of excess fiber

capacity is also a commonplace occurrence which the Commission to date has

refrained from regulating as common carriage.11/ The Commission's policies in this

regard have been entirely consistent with the definition of private carriage set forth by

the court in National Association of Regulatory Commissioners v. FCC, 525 F.2d 630

(D.C. Cir. 1976)("NARUC 1")lY.

LCRA urges the Commission to reject the Joint Board's narrow interpretation of

"other providers" of telecommunications services and to construe the statute in a

~I See e.g., 47 C.F.R. §§ 101.135, 101.603 (private operational fixed point-to-point
microwave services); see also, General Telephone Company of the Southwest,
Memorandum Opinion and Order on Reconsideration, 3 FCC Rcd. 6778 (1988); Public
Service Company of Oklahoma, Declaratory Ruling, 3 FCC Rcd. 2327 (1988).

171 See e.g., Ughtnet and Section 214 Application to Construct Fiber Optic System in
Florida as Part of Interstate Network, Memorandum Opinion and Order, 58 Rad. Reg.
2d (P & F) 182 (1985); Norlight Declaratory Ruling, 2 FCC Rcd. 132, recon. 2 FCC
Rcd. 5167 (1987).

16.1 In NARUC I, the court held that a common carrier is either required to hold out its
service to all people indifferently or in fact chooses to do so. NARUC I, 525 F.2d at
641. On the other hand, private operators enter into individually negotiated medium­
to-long term contracts with a relatively stable customer base having compatible service
needs with that of the operator and its other customers. lQ. at 641-643.
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manner consistent with well-settled judicial precedent in this area and the

Commissions long history of permitting private operation, including the sale or lease

of excess capacity to other entities. To reach any other conclusion would seriously

disrupt existing relationships, including electric utility use of these communications

systems, and would significantly impair LCRA's ability to share its communications

system with other public, nonprofit and governmental agencies.

LCRA is also concerned about the Joint Boards recommended interpretation of

the term "telecommunications service" for purposes of implementing the universal

service funding mechanisms under the 1996 Act. The Joint Board recommended that

the Commission interpret the expression "for a fee" in the definition of

"telecommunications service" to mean services rendered in exchange for something of

value or a monetary payment. This interpretation is significantly more expansive than

the Commissions interpretation of this expression in the Interconnection Order.w In

the Interconnection Order, for example, the Commission made it clear that cost-

sharing for the construction and operation of private telecommunications networks is

not within the definition of "telecommunications services. "?:9! The Commission

concluded that such methods of cost-sharing do not equate to a "fee directly to the

public" under the definition of "telecommunications service.'·w In the instant case,

19/ Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, First Report and Order, CC Docket No. 96-98, CC Docket No. 95-185
(August 8, 1996), 61 Fed. Reg. 45,476 (1996).

20/ Id. at 1994.

21/ Id.
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LCRA urges the Commission likewise to interpret the phrase "for a fee" as excluding

cost-sharing arrangements.

Conclusion

For the foregoing reasons, LCRA urges the Commission to adopt rules that do

not require non-profit, private network operators to make mandatory contributions to

universal service mechanisms.

Respectfully submitted,

LOWER COLORADO RIVER AUTHORITY

Thomas J. Keller
Kathy D. Smith

Verner, Liipfert, Bernhard,
McPherson & Hand, Chtd.

901 - 15th Street, N.W
Suite 700
washington, D.C. 20005
(202) 371-6000

Its Attorneys
Dated: December 19, 1996
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